UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF NEW YORK

In Re:
Case No. 92-21236

Axial Properties North II, DECISION & ORDER

Debtor.

BACKGROUND

on May 4, 1992, the Debtor, Axial Properties North II (the
"Debtor"), filed a petition initiating a Chapter 11 case. As
required by Rule 1007, the petition was accompanied by a list of
creditors and a mailing matrix (the "Matrix"), but it was not
accompanied by the required schedules and statements. The Matrix
listed Betlem Residential ("Betlem") as a creditor at 204 Clinton
Avenue, Rochester, New York, 14620. On June 2, 1992, the Debtor
filed the required schedules which also listed Betlem at 204
Clinton Avenue and as a secured creditor with a mechanic’s lien on
120 East Avenue, Rochester, New York in the amount of $35,235.54,
but the schedules further indicated that Betlem’s claim was
disputed.

on May 11, 1992, a Section 341 Meeting Notice (the "Section
341 Meeting Notice") was sent by the Court to the creditors listed
by the Debtor on the Matrix. This Notice informed these creditors
of the filing of the Debtor’s Chapter 11 case and various other

matters, including their obligation to file a proof of claim if
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their claim was listed as disputed, contingent or unligquidated.!
on May 21, 1992, the Court forwarded to the attorneys for the
Debtor a notice (the "Deficiency Notice") which advised the
attorney of three creditors whose Section 341 Meeting Notice had
been returned by the Post Office for an insufficient or incorrect
address. The Deficiency Notice 1listed Betlem as one of the
creditors whose Section 341 Meeting Notice had been returned. On
May 26, 1992, the attorneys for the Debtor filed with the Court an
Affidavit indicating that on May 21, 1993 a copy of the Section 341
Meeting Notice had been sent by the attorneys to Pierce, Basinger,

Bach, Ltd. ("Pierce"), one of the creditors 1listed on the

A portion of the Section 341 Meeting Notice read:

PROOF OF CLAIM. Schedules of creditors have
peen or will be filed pursuant to Bankruptcy
Rule 1007. Any creditor holding a scheduled
claim which 1is not 1listed as disputed,
contingent, or unliquidated as to amount may,
but is not required to, file a proof of claim
in this case. Creditors whose claims are not
scheduled or whose claims are listed as
disputed, contingent, or unliquidated as to
amount and who desire to participate in the
case or chare in any distribution must file
their proofs of claim. A creditor who desires
to rely on the schedules of creditors has the
responsibility for determining that the claim
is listed accurately. If the court sets a
deadline for filing a proof of claim, you will
be notified. The place to file a proof of
claim, either in person or by mail, is the
office of the clerk of the bankruptcy court.
Proof of claim forms are available in the
clerk’s office of any bankruptcy court.
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Deficiency Notice, at a corrected address. 'I'he Arfridavit did not
indicate that a copy of the Section 341 Meeting Notice had been
mailed to Betlem at a corrected address. Thereafter, as is the
practice of this Court, the Matrix was amended to reflect the
corrected address for Pierce. The Court records do not indicate
that any other request was made to amend the Matrix or the Debtor’s
schedules to show a corrected address for Betlem, and the Matrix
and Court records still show Betlem at 204 Clinton Avenue,
Rochester, New York, 14620.

The initial Section 341 meeting was held on June 2, 1992 and
adjourned meetings were held on September 22, 1992, November 3,
1992, January 19, 1993, January 26, 1993, March 16, 1993, May 25,
1993, August 3, 1993, and September 28, 1993. The Section 341
meeting minutes filed with the Court show that Betlem was never
represented at any of these meetings.

Oon June 25, 1992, the Office of the United States Trustee (the
"J.S. Trustee") appointed a six-creditor committee of unsecured
creditors (the "Committee").

A roeview of the Affidavits of Service filed with the Court in

connection with various motions and proceedings in the Debtor’s












